She recently contributed to TS (June 1996) a study entitled "Discrimination and Affirmative Action." In addition to articles on the health-care industry and on immigration jurisprudence, she is preparing a book on constitutional law, minority religious communities, and postliberal philosophy. 1 1 use the terms "physician-assisted suicide" or "assisted suicide" to refer to situations in which a physician prescribes a lethal dose of medication that is self-administered by the patient. The term "euthanasia" in general refers to a situation in which one party adopts a course of action with the intention of causing the death of a second party in order to alleviate suffering. "Voluntary" euthanasia is performed at the request of the patient; "nonvoluntary" euthanasia is performed on patients who have expressed and can express no view on the matter; and "involuntary" euthanasia is performed against the expressed will of the patient, or before consulting a competent patient who has as yet expressed no view.
1 1 use the terms "physician-assisted suicide" or "assisted suicide" to refer to situations in which a physician prescribes a lethal dose of medication that is self-administered by the patient. The term "euthanasia" in general refers to a situation in which one party adopts a course of action with the intention of causing the death of a second party in order to alleviate suffering. "Voluntary" euthanasia is performed at the request of the patient; "nonvoluntary" euthanasia is performed on patients who have expressed and can express no view on the matter; and "involuntary" euthanasia is performed against the expressed will of the patient, or before consulting a competent patient who has as yet expressed no view.
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of the Ninth and Second Circuits. 8 Then I shall discuss the dangers posed by legalization, evaluate the relationship between law and mo rality in recent relevant Supreme Court cases, and probe the relation ship between the individual good and the common good. Finally, I shall touch upon some insights that the encyclical Evangelium vitae might bring to the convergences of law and morality at the end of life.
THE CIRCUIT COURT DECISIONS
Within a one-month period in the early spring of 1996, two federal courts of appeals handed down decisions with momentous implica tions not only for medical decision making at the end of life, but also in the context of severely painful or debilitating illness. Both courts held unconstitutional state prohibitions against aiding or abetting suicide, when those laws are applied to physicians prescribing lethal doses of medication for use by their competent, terminally ill patients. While agreeing upon the proper fate of the statutes in question, the two courts emphasized different aspects of the jurisprudential path taken to achieve it. The Supreme Court has granted certiorari to the two cases, and will likely render its decision late in the spring of 1997. No matter how the Court decides, the arguments raised by the Ninth and Second Circuits will shape the public discussion of assisted sui cide and euthanasia for years to come. Judge Stephen Reinhardt attempts to anchor it in two cases recently decided by the Supreme Court: Planned Parenthood v. Casey, which reaffirmed a woman's constitutional right to abortion before fetal via bility, and Cruzan υ. Director, Missouri Dept of Health, which assumed without deciding that competent adults have a constitutionally pro tected liberty interest in refusing medical treatment, including lifesaving procedures and artificial hydration and nutrition.
11 A close ex amination of Reinhardts reasoning reveals that neither case places his argument on solid ground.
Reinhardt relies upon what is colloquially referred to as Casey's "mystery passage," which spirals to the heights of rhetorical extrava gance in describing the constitutional status of decisions about whether or not to conceive or bear a child: 'These matters, involving the most intimate and personal choices a person may make in a life time, choices central to personal dignity and autonomy, are central to the liberty protected by the Fourteenth Amendment. At the heart of liberty is the right to define one's own concept of existence, of mean ing, of the universe, and of the mystery of human life. Beliefs about these matters could not define the attributes of personhood were they formed under compulsion of the State."
12 Judging the decision of how and when to die to be at least as "intimate and personal" as the choice whether or not to obtain an abortion, Reinhardt concluded that "a competent, terminally ill adult, having lived nearly the full measure of his life, has a strong liberty interest in choosing a dignified and humane death rather than being reduced at the end of his existence to a childlike state of helplessness, diapered, sedated, incontinent."
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Reinhardt badly misconstrues both Casey and the role the mystery passage plays in that decision. Casey is not a ringing endorsement of an expansive jurisprudence of substantive due process. Although the Casey Court continues to protect a woman's choice between abortion and childbirth, it recharacterizes that choice more circumspectly as a "liberty interest" rather than as a "right," which it then situates within (and constrains by) the context of the longstanding constitu tional protection given to "personal decisions related to marriage, pro creation, contraception, family relationships, child rearing, and edu cation." Furthermore, the Court does not rest its holding solely or even primarily on the importance of that liberty interest to women. Instead, in justifying its decision in Casey, the Court emphasizes the importance of the doctrine of stare decisis, which directs courts to give great although not conclusive deference to their own prior decisions. Finally, the Court articulates its fears that overruling Roe would "se riously weaken the Court's capacity to exercise the judicial power" by creating the appearance that it had capitulated to political pressure. 14 Taken in context, then, the mystery passage is designed to provide rhetorical support for the Court's decision not to overrule Roe, despite its sober and explicit recognition of the serious criticisms that can be leveled against that decision, and its acknowledgment that, but for stare decisis and concerns about respect for the Court, some or all of the authors of the mystery passage itself might have denied or severely limited the constitutional right to abortion. This mystery passage cannot be the touchstone for an expansive and aggressive jurisprudence of individual rights. As Judge Diarmuid F. O'Scannlain, dissenting from an order denying rehearing by the full court, trenchantly queried, "if physician-assisted suicide is a protected 'intimate and personal choice,' why aren't polygamy, consensual duels, prostitution, and indeed, the use of illicit drugs?"
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Reinhardt's attempts to draw support for the "right to die" from the Supreme Court's opinion in Cruzan are equally misbegotten. He correctly notes that the Cruzan majority assumed without deciding that a competent adult has a constitutionally protected liberty interest in refusing unwanted medical treatment, including artificial nutrition and hydration. 16 He also rightly observes that in some cases, including that of Nancy Cruzan herself, refusal of medical treatment will lead inexorably to the patient's demise. From these two points, he leaps to the conclusion that u Cruzan, by recognizing a liberty interest that includes the refusal of artificial provision of life-sustaining food and water, necessarily recognizes a liberty interest in hastening one's own death" (emphasis added). This leap is unwarranted, both in logic and in law.
First, a fair reading of Cruzan demonstrates that the right to refuse treatment is firmly grounded in the longstanding common-law prohibition against battery, which is generally if somewhat loosely defined as "unconsented touching." 17 The liberty interest assumed by Cruzan is designed to protect each individual's bodily integrity against unwanted invasion in the name of medical science. To put the matter bluntly, it ensures that a competent individual will not be strapped to a gurney, intubated, sedated, and medicated without her consent, no matter how strongly her physicians believe such treatment to be necessary for her own well-being. The fundamental concern of the liberty interest assumed by Cruzan is not the "right to die," but the right to live unencumbered by unwelcome medical treatment. In some but 15 Compassion in Dying v. State of Washington, order denying request for rehearing by the full court, 85 F.3d 1440, 1444 (O'Scannlain, J., dissenting). 16 Compassion, 79 F.3d at 814-815, citing Cruzan, 497 U.S. at 278. 17 Building upon common expectations, the law generally presumes that incompetent persons would consent to life-saving medical treatment if they were able to do so, e.g., in the case of accident victims found lying unconscious by the side of the road. The narrow legal issue decided by Cruzan is that it is not unconstitutional for a state to require clear and convincing evidence rebutting that presumption before permitting life-saving treatment to be withheld or withdrawn from incompetent patients.
by no means all cases, a competent individual's decision to refuse such treatment may result in the "hastening of her death," sometimes intentionally so. In still fewer instances the refusal of treatment will allow the patient actually "to determine the time and manner" in which she dies. When Reinhardt recharacterizes the Cruzan liberty interest in these terms, he illegitimately replaces the fundamental purposes that the interest does further, and the purposes intended to be promoted by acknowledging the interest, with certain effects that may obtain when it is exercised in particular instances.
There are three possible dangers involved in this type of recharacterization.
18 First, the effect in question might be antithetical to the very purpose of the right at stake. In this case, such a redescription will conflate the use of a right with its abuse. For example, it is not acceptable to redescribe the "free speech rights of the media" as the "right negligently to print false statements about public figures," although the Supreme Court has interpreted the First Amendment as forbidding successful libel suits in such situations.
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Second, although the effect in question might not directly conflict with the purpose of the liberty interest, it might be socially undesirable on other grounds. For example, it is inappropriate to redescribe the right to diplomatic immunity as the "right to flout the law," although one result of such a right will be that foreign diplomats will do precisely that.
Third, in some instances, the terms used to delineate a right may on their face encompass behavior that implicates other complicated issues of social importance. To recharacterize this behavior as itself a right would be to settle those issues prematurely. For example, a woman who has conceived and given birth to a baby has the right to choose whether to relinquish or retain her parental rights. Terminologically, this right is defined sufficiently broadly to encompass a situation in which a woman plans from the beginning to give birth to a baby who will be given up for adoption. However, as the vigorous debates over "Baby M" demonstrate, we have balked at creating a new "right to be a surrogate mother" simply because the words used to define another right can on their face be extended to encompass this behavior. Rights language creates and legitimates social practices. Precisely because the social practice of surrogate motherhood raises troublesome issues about exploitation of poor women and commercialization of children, its existence or nonexistence cannot be set- tied on terminological grounds. At the very least, Reinhardts recharacterization of the Cruzan liberty interest involves the third type of mistake; as described below, the social practice of "aid-in-dying" may have troublesome ramifications, particularly for the weak and vulnerable members of society. The tenuous jurisprudential roots of Compassion's newly announced liberty interest in "determining the time and manner of one's death" are further burdened by the broad and uncertain extent of its branches. The actual holding of the case is quite limited: the Washington statute is held unconstitutional only as applied to "the prescription of life-ending medication for use by terminally ill, competent adult patients who wish to hasten their deaths." 20 Nonetheless, there is no reason in the logic of the liberty interest to so constrict its application. In fact, the trajectory of a rapidly expanding "right to die" is clearly marked in Reinhardts opinion.
First, by what rationale may this liberty interest be limited to the terminally ill? Is not the interest equally if not more important to those afflicted with severely debilitating chronic diseases, since they face a longer period of suffering? Compassion suggests as much, noting that its conclusion is "strongly influenced by, but not limited to, the plight of mentally competent, terminally ill adults." 21 Second, it is not clear why this liberty interest should be limited to patients who are actually able to ingest the deadly medication themselves. Should not those too debilitated to perform the final lethal act also be able "to determine the time and manner of their own deaths"? Indeed, Reinhardt all but directs the expansion of the liberty interest from physician-assisted suicide to encompass voluntary active euthanasia.
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Third, and most remarkably, even the court's emphasis on the key role played by the patient's voluntary decision proves to be fleeting. Buried at the end of a long footnote is a sentence that redefines voluntary euthanasia to encompass nonvoluntary euthanasia performed with proper authorization: "Finally," says the court, "we should make it clear that a decision of a duly appointed surrogate decision maker is for all legal purposes the decision of the patient himself." 23 On the view encapsulated in this footnote, if the guardian of an elderly, incompetent patient suffering from Alzheimer's disease requests that the ward be put to death in order to preserve her dignity, this counts as an instance of voluntary euthanasia. Quill. In both structure and rhetoric, Reinhardt's opinion in Compassion is eerily reminiscent of Justice Blackmun's opinion in Roe v. Wade, 24 which many scholars consider to be the high water mark of judicial activism in the articulation of constitutionally protected individual rights. However, in recent years, the Supreme Court has expressed extreme skepticism about the soundness of Roe's approach to constitutional interpretation. 25 Consequently, Reinhardt's opinion might garner little support from the current justices. In contrast, the Second Circuit's opinion in Quill v. Vacco does not exhibit the same jurisprudential defects as does Compassion, at least on a superficial level. In fact, Quill flatly rejects the argument that the right to assisted suicide is embedded in the Due Process Clause. 26 Instead, it anchors its holding in the Equal Protection Clause of the Fourteenth Amendment. In general, the Equal Protection Clause requires a state to treat similarly situated individuals in a similar manner. Of necessity, states employ numerous ways of categorizing human persons and their actions when enacting and applying laws. In order to survive an Equal Protection challenge, a statutory scheme of categorization that does not impinge upon a fundamental right or employ a suspect category (e.g. race, gender, or illegitimacy) need only be "rationally related to a legitimate state interest." Normally, this is a very low threshold for a state law to meet. Nonetheless, the Second Circuit held that a New York law prohibiting aiding and abetting suicide does not meet that threshold, because it "does not treat similarly circumstanced persons alike: those in the final stages of terminal illness who are on life support systems are allowed to hasten their deaths by directing the removal of such 24 In fact, Compassion reads as if it is scrupulously following Roe's "formula" for identifying and promulgating new constitutional rights. Roe talks of "back alley" abortions, while Compassion writes also of "back alley" assisted suicides; Roe includes a sweeping discussion of the phenomenon of abortion from ancient times to the present, while Compassion proffers a similar survey about attitudes toward suicide; Roe speaks with eloquent optimism about the power of virtuous physicians to ensure that the new abortion right is not abused, while Compassion passionately proclaims the ability of physicians to identify and forestall inappropriate cases of assisted suicide. 25 See, e.g., Bowers v. Hardwick, 478 U.S. 186,190 (1986) (refusing to extend the right of privacy to consensual homosexual sodomy).
26 Quill, 80 F.3d at 724. systems; but those who are similarly situated except for the previous attachment of life sustaining equipment are not allowed to hasten death nX! According to Quill, the state has no reason for treating these two groups of patients in a different manner.
There are two interlocking problems with Quill's analysis. First, Quill makes the same mistake as Compassion with respect to the description of the right to refuse medical treatment. Both opinions move illegitimately from the fact that in some instances, the right to refuse medical treatment foreseeably results in a more rapid death (which in some cases will have been the intention of the right-holder) to a redescription of that right as "the right to hasten death." 28 Second, by incorporating this first mistake into its Equal Protection analysis, Quill proceeds as if the state deliberately adopted a statutory scheme that conferred upon one favored group of terminally ill patients the right to hasten their own deaths, while denying this right to others in equally dire straits. Perhaps this would be an irrational classification scheme; however, it is not one that New York has adopted. Rather, the legal framework at issue consisted of two distinct elements: (1) the statute prohibiting aiding and abetting suicide in general; and (2) difficult it can be to treat patients who are rapidly losing ground; house officers refer to them as "gorks," "gomers," and "vegetables." He suggests that making assisted death an option will impede the ability of physicians to enter fully into the task of caring for their patients. 34 Furthermore, there is reason to question whether the availability of assisted death will give physicians, as well as members of the broader medical community, an excuse for not remedying profound inadequacies in the way the U.S. health-care system currently manages endof-life issues. These inadequacies are severe. In 1989, researchers began a comprehensive investigation of death and dying in American hospitals: the Study to Understand Prognosis and Preferences for Outcomes and Risks of Treatment (SUPPORT).
35 Phase I of the study concluded that for too many patients, dying in a hospital was a horrible thing. For example, many of the terminally ill patients included in the study had advanced directives that were hastily adopted in the last days of their illness. Patients' desires regarding end-of-life treatment were frequently not understood or respected by their physicians. Moreover, at least half the patients who could communicate reported moderate to severe pain at least half the time in the last three days of their lives.
36 If anything, however, Phase II of the study is more disturbing. After designing and implementing procedures to ameliorate some of the worst aspects of dying in a hospital, the investigators concluded that they had failed to achieve their goals. A key element of the failure was the inability or unwillingness of physicians to change their practice patterns to improve communication with their patients on end-of-life issues.
A closely related question is how the legalization of assisted suicide will affect the relationship between the physician and the patient. 
Managed
Care. The problems associated with giving physicians the power to kill are even more acute when we take into account the "managed care" revolution currently underway in the American health-care financing and delivery system. 39 Both the Second and Ninth Circuits appear nearly oblivious to this fact. Two aspects of this revolution are particularly likely to exacerbate the dangers associated with legalizing assisted suicide. 40 First, under managed care, most providers have a financial incentive to limit the treatment provided to their patients. Studies have shown that most health-care costs can be traced to expenses incurred in the last months of life. Employers and insurance companies could achieve great financial savings by encouraging patients to choose assisted suicide at the "appropriate" time.
Second, managed care is rapidly altering the nature of the physician-patient relationship.
41 Employers frequently change health plans in order to obtain the lowest price, and health plans frequently reconfigure their provider panels in order to achieve greater efficiencies. Consequently, fewer patients may be able to develop the sort of stable, long-term relationship with a doctor that is presupposed by the Ninth Circuit as the appropriate setting for decisions about assisted suicide. In addition, it may be highly imprudent for patients to place too much trust in the advice of their physicians on these matters. the ethical issues, unanimously concluded that assisted suicide and euthanasia would be "profoundly dangerous" for "those whose auton omy and well-being are already compromised by poverty, lack of ac cess to good medical care, or membership in a stigmatized social group." 43 Incredibly, Quill cites the Task Force report without re sponding to this conclusion. 44 The Ninth Circuit does no better in its treatment of dangers to vulnerable populations. Compassion contends the real problem is that the poor and the handicapped will be denied the right to kill themselves.
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In addition to the poor, the elderly, 46 the mentally impaired, 47 and women 48 all face special risks in a regime of legalized aid-in-dying. Both practical and theoretical forces converge to magnify these risks. As a practical matter, American society is simply not committed to providing members of these groups with the social support and re sources that they need. Our most recent attempt to provide universal health care was a dismal failure. Congress and the states are slashing Medicare and Medicaid in order to reduce the federal deficit and cut taxes. Furthermore, the theoretical justifications used for assisted suicide locate the true value of human life in autonomy and indepen dence; in the capacities to choose and to do. When read closely, the Second and Ninth Circuit opinions manifest not only compassion for the severely incapacitated and those in the end stages of terminal illness; they also reveal an audible note of contempt and disgust.
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The Netherlands. The Second and Ninth Circuits brushed aside the Dutch experience with euthanasia and assisted suicide as irrelevant to the way the issue is resolved in the U.S. To ignore the experience of the only Western country to officially sanction these activities is foolhardy. 50 Three points need to be made. First, the slope is very slippery indeed. Applicable guidelines for assisted suicide have been 43 interpreted by the Dutch courts and the Royal Dutch Medical Association in increasingly broad terms. For example, although the guidelines require that the patient be experiencing "unbearable pam," that requirement is now read to include "psychic suffering" or the "potential disfigurement of personality." In 1993, a landmark decision ruled that a psychiatrist was justified in helping his depressed but physically healthy patient commit suicide.
Second, careful examination of the statistics included in the Remmelink Report, the official government study of the practice, reveals the prevalence of nonvoluntary (including involuntary) euthanasia in the Netherlands. The most frequently cited reasons for ending the lives of patients without their knowledge or consent were "low quality of life," "no prospect for improvement," and that "the family couldn't take it any more." In July 1992, the Dutch Pediatric Association announced that it was issuing guidelines on permissible killing of severely handicapped newborns. fulness in curbing abuses justifies the burden they place on the exercise of the right in question. The cumbersome nature of formulating and implementing regulation touching constitutional rights has proved to be difficult and inconvenient in the case of abortion; 52 it will likely prove disastrous with respect to assisted suicide. The health care delivery and financing system is evolving at such a rapid pace that regulations designed to curb a specified set of abuses are likely to be quickly outdated. In short, while legalization of physician-assisted suicide would be detrimental to the common good, its constitutionalization is likely to be far worse.
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State Interests and the Common Good. What explains the general inability of the two circuit courts to take cognizance of the dangers posed by granting constitutional protection to the choice of assisted suicide? One possible answer to this question can be found in the way the opinions conceptualize the problem they believe themselves to be addressing. Over and against a competent, terminally ill individual's interest in ending her own Ufe, the opinions set the interests asserted by the state. According to Compassion, the applicable state interests include preserving life, preventing suicide, avoiding undue pressure, avoiding traumatic effects on children, other family, and loved ones, preserving the integrity of the medical profession, and preventing adverse consequences (the "slippery slope" arguments discussed above).
54 None of these interests, asserts the court, is sufficiently served by a state policy that deliberately prohibits competent, terminally ill adults from putting an end to their pain and indignity by taking their own Uves with the assistance of a physician.
There are several basic problems with this way of conceptuaüzing the issue. The phrase "state interests" appears to pit the overweening activity of a nameless, faceless bureaucracy against the pain and suffering of specific individuals. Describing the relevant state policy in 52 For example, states have struggled over the years to implement requirements designed to ensure that a woman gives her informed consent to an abortion (e.g., requiring that she be offered information about comparative health risks of abortion and childbirth, gestational age and development of the fetus). Informed consent requirements are universally accepted in every other sphere of medical decision making. Nonetheless, before Casey, where they were finally upheld, the Supreme Court repeatedly struck down such regulations because they unjustifiably interfered with a woman's right to an abortion; see narrow, malevolent terms, the court at times suggests that the state's goal is deliberately to force each and every terminally ill person to continue living in pain and suffering. 55 Relatedly, the very term "state interests" occludes the fact that ultimately at stake is not an abstract political entity but a community composed of living human persons. It is more accurate to say that what the state is trying to protect is not its own interests, but the interests of members of the community who may be harmed by legalizing assisted suicide. If the goal of all lawmaking is to further the common good, then the state cannot fail to consider what legal scheme will work best for all of its citizens, not simply for the class of terminally ill citizens who wish to take their own lives. As both Quill and Compassion rightly observe, the distinction between "actively" taking steps likely to result in a patient's death and "passively" declining to provide treatment likely to forestall death cannot be decisive from a logical or an ethical perspective. Unfortunately, the opinions fail to recognize that the agent's intention in deciding what course of action to pursue can be defended as decisive. The line of intention cuts across the "active/passive" distinction. have recognized that, just as it is possible either to withhold a medical intervention or to provide a medical intervention with the aim of causing the patient's death, so it is possible either to refuse life-saving medical treatment or to furnish treatment that foreseeably shortens a patient's life (such as some types of painkillers) without aiming at death.
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The line drawn by Cruzan, however, does not precisely track the logic of intention outlined in the previous paragraph. Instead, Cruzan assumes without actually holding that a competent adult patient has a liberty interest in refusing any medical treatment, including lifesustaining interventions. Consequently, from a moral perspective, the legal framework adopted by Cruzan might initially appear overinclusive in the protections it confers. The Cruzan liberty interest encompasses decisions to withdraw medical treatment that aim at death, as well as those that are made to avoid treatment's burdens. Why not respond to the Second Circuit's challenge by cutting back the right to refuse care so as to protect only those decisions not made with the intent of causing death?
While it suffices for moralists to affirm the decisive nature of an agent's intention, lawmakers must also take into account the practical difficulties involved in discerning that intention. In the vast majority of cases involving competent, very ill individuals deciding to forgo medical treatment, it may be very difficult and time consuming for a person other than the patient to identify and assess the intentions prompting such a decision. Persons differ substantially in their capacities to bear the pain and uncertainty associated with medical treatment, as well as in their evaluations of the monetary and nonmonetary costs associated with a continued battle against illness. For one person, a decision not to pursue a course of chemotherapy may truly be taken in order to pursue death; for another, it may simply be in order to avoid the pain and inconvenience of the treatment. In cases of doubt, it is appropriate for the law to allow the individuals most affected by a decision the freedom to make it themselves.
Moreover, it is important to recognize that there are in reality two moral questions raised by lawmaking in this area. The first is whether a patient may morally refuse life-sustaining treatment. As we saw above, the answer to this question depends in part upon the intention of the patient in making such a refusal. The second question is equally important. Assume that a competent, adult patient has decided to forgo treatment precisely in order to bring about death. How far can the state go to stop her from carrying through with her plan? The simple fact that one individual intends to follow an illicit course of action does not entitle other members of the community to do anything necessary to prevent her from so doing. As noted above, in order to prevent a competent, adult patient from deliberately killing herself by refusing necessary medical care, we would need to strap her down and force treatment upon her. By recognizing the liberty interest in refusing medical treatment, Cruzan can be read as saying that the end does not justify such means.
THE INDIVIDUAL GOOD AND THE COMMON GOOD
In conferring constitutional protection upon the choice of assisted suicide, both the Second Circuit opinion and the Ninth Circuit en banc opinion begin with vivid and heart-wrenching descriptions of the sufferings borne by the pseudonymous terminally ill plaintiffs in the case. Quill incorporates lengthy passages from the affidavits of a woman suffering from advanced cancer and two men dying of AIDS.
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Compassion recounts the pain of a cancer patient, an AIDS victim, and an individual plagued with heart failure and emphysema. 60 In contrast, such accounts are not to be found in either the lower court opinion overruled by the Second Circuit, or in the three-judge panel opinion vacated by the Ninth Circuit sitting en banc. Both of these superseded opinions, which declined to find a "right to die" in the Constitution, alluded to the plight of the terminally ill plaintiffs only in the vaguest and most abstract terms. The responses that come immediately to mind are not entirely satisfactory. First, we could say that both the rule itself and permissible exceptions are determined entirely with reference to the well-being of society as a whole. Thus, we could contend that physician-assisted suicide and euthanasia are not permitted because they harm the common good, not because they harm the individuals who request the procedures. Moreover, we could go so far as to acknowledge that the prohibition in question does in fact harm some patients. On this view, asking a terminally ill person to obey the law on end-of-life decision making is analogous to asking a young man to obey his draft notice. In both cases, society is requiring an individual to suffer a real harm for the sake of other members of the community.
This approach is entirely sufficient to justify the legal prohibition against assisted suicide and euthanasia. Lawmakers are accustomed to making difficult trade-offs. One could argue that the "right to determine the time and manner of one's death" articulated by Compassion must encompass the choice to die a natural death as well as the choice to request aid-in-dying. If the legislature determines that legalizing assisted suicide will impinge upon the ability of persons to exercise the former choice more than it facilitates the ability of persons to exercise the latter choice, then a decision to maintain the prohibition is justified even in terms of Reinhardts own analysis. From a purely pragmatic perspective, the choice is between the costs and benefits of two legal-cultural frameworks: on the one hand, legalizing assisted suicide and voluntary euthanasia; and, on the other, retaining the current legal prohibition, with the recognition that some physicians will continue to practice a bastardized form of "civil disobedience" in exceptional cases. 63 When the jurisprudential decision facing the U.S. is cast in these terms, it becomes perfectly clear that persons who believe there are exceptional circumstances in which assisted suicide or euthanasia can be morally justified (like some members of the New York Task Force) might consistently hold that the legal prohibition should remain intact. From the perspective of a morality informed by Christian anthropology, which recognizes each human being as the image of the living God, it is far more difficult to accept an approach which acknowledges the need to sacrifice the well-being of some individuals to safeguard the well-being of the society as a whole. 64 The alternative is to find some way to reconcile the good of the community and the good of each individual. Unfortunately, the approaches that have been developed to date are far from entirely persuasive. For theological ethicists who desire to defend the moral prohibition against assisted suicide and euthanasia, the major challenge ahead is to work with renewed creativity on this problem.
One possibility is to invoke the Kantian concept of God as an "umpire" who will ensure that those who do not follow the rules will suffer, in the next world if not in this one. The moral course of action continues to be determined with reference to the broader good of society; however, it becomes easier to ask persons to sacrifice themselves for the moral course of action because of the assurance that accounts will be settled after death. This approach is unsatisfactory, not only because it is not likely to be plausible in a secular society but also because it is subject to criticism on Christian theological grounds. The God of Jesus Christ cannot be reduced to a deus ex machina whose sole concern with human well-being is expressed through the role of eternal enforcer.
The approach just described draws upon extrinsic harm and benefit to the individual to explain why it would not be wise for her to engage in a prohibited act. It is also possible to develop such an argument that hinges on a conception of intrinsic harm. To take this approach, we need to offer an account of why obeying the prohibition against assisted suicide will be better for a very ill person tempted to engage in it, not because of external rewards and punishments, but because of how the act will affect the person herself.
There have been various attempts to provide such an account. None, taken in and of itself, has been completely successful. One approach is to invoke the redemptive nature of suffering. But in many contexts, for many people, suffering is not redemptive or transformative; it impedes their ability to relate to one another and to God. Avoiding suffering is an entirely legitimate reason to engage in many acts. Why not this one?
A second approach is to say that by seeking assistance in bringing 
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about their own deaths, persons are wrongly making judgments about their own "quality of life," and demeaning their own dignity by implying that their Uves are "not worth living." Yet the use of such tendentious language may be misleading. Precisely the same sort of quality-of-life judgments are made in many decisions not to pursue treatment. Furthermore, the Roman Catholic tradition on death and dying has been known at times to describe death as a welcome friend, as the gateway to a new life with God in the communion of saints. 65 Do not these descriptions at least involve the judgment that one has completed the tasks assigned to this mortal life?
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A third theological approach is to say that intentionally aiming at one's own death is inconsistent with one's nature as a creature of God, who has been granted stewardship but not ownership over one's earthly existence. By aiming at our own deaths, we usurp God's proper province in allotting the span of our lives; so doing warps our relationship with God. But as Margaret Farley has challenged, "Is it not conceivable that profound 'acceptance' of death, acknowledgement of an ending that is indeed God's will, can be expressed through action as well as passion, through doing as well as being done unto. . . . Can 'yielding' ever be expressed through an active ceding of life by one's own hand or another's?" 67 To respond to this challenge, it will be necessary to probe more deeply the contours of the real but nonetheless circumscribed responsibility entailed in the ideal of stewardship.
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Finally, a fourth approach might attempt to show how a true understanding of an individual's own good must take into account one's essential connection with the wider human community. What concretely, do we mean by saying that human beings are essentially social other than that their good must somehow be bound up with the good of other members of the human community? Notwithstanding the serious objections that have been levied against it from the vantage of contemporary philosophy, the hoary and hallowed concept of a common human nature inhering in each and every human person provided a way to affirm that connection.
To make progress along these lines, theologians would need to offer a contemporary account of how acts such as euthanasia or assisted suicide are antithetical to our common human nature, and how such acts are also antithetical to the flourishing of the individual who might seek to engage in them, precisely because at the core of one's very self is the nature shared with all others who bear the human countenance. Making this case will not be easy at this time in Western culture. Heavily influenced by nominalism and individualism, we have become reluctant to apply general concepts such as human nature and human dignity without examining their applicability to individuals on a case-by-case basis.
EVANGELIUM VITAE, ASSISTED SUICIDE, AND THE LAW
As Charles Curran and others have pointed out, Pope John Paul II in his encyclical Evangelium vitae 10 understands humanity as facing a sharply dichotomous choice between "the culture of life" and "the culture of death."
71 An important locus of the ongoing struggle is the positive law, which both shapes and reflects the ethos of a community. After arguing that assisted suicide and euthanasia, no less than abortion, are always impermissible, the pope contends that "laws which legitimize the direct killing of innocent human beings through abortion or euthanasia are in complete opposition to the inviolable right to life proper to every individual; they thus deny the equality of everyone before the law." On this basis, he concludes that "there is no obligation in conscience to obey such laws; instead there is a grave and clear obligation to oppose them by conscientious objection."
12
As Richard McCormick, S.J., has predicted, 73 these and other passages in the encyclical describing the proper relationship between the civil law and the moral law are likely to generate the most interestand the most controversy-in the years to come. If the Supreme Court affirms Quill or Compassion, Catholic moral theologians and lawyers will need to work out precisely what differentiates an unacceptable law that "legitimizes" or "promotes" euthanasia or assisted suicide from a law that "leaves unpunished" these practices, which the pope acknowledges may be acceptable under some circumstances. How, for example, should we classify the legal framework of the Netherlands? The Dutch Penal Code has maintained its proscription against euthanasia. However, invoking the necessity defense, the highest Dutch court and the legislature have determined that doctors will not be punished for engaging in the practice, provided that they have followed certain procedures before doing so. Furthermore, according to John Keown, who has carefully analyzed the available statistics for the year 1990, almost one in twelve deaths was intentionally hastened by a physician. 74 Clearly, the distinction toward which the encyclical is pointing cannot be applied simply by perusing the penal codes of a society.
Evangelium vitae indisputably emphasizes the absolute nature of the prohibition against the intentional killing of the innocent. Nonetheless, it is important to recognize that the encyclical reaches beyond negative absolutes to insist upon the positive duties that we all have toward the weak and vulnerable members of society. It is precisely in the case of the most needy that the distinction between negative and positive obligations begins to break down. As the pope recognizes, the weak, almost by definition, need assistance from the stronger in order to survive. Consequently, the culture of life demands not only that "human life [must] not be taken, but it must be protected with loving concern." 75 Furthermore, the persons most tempted to kill the weak and the innocent are those upon whom the positive duties of continuing to care for them rest most heavily. 76 Thus the encyclical emphasizes the important place of families in promoting respect for life; yet it also acknowledges the role to be played by social-welfare agencies, government, and mediating institutions such as hospitals, clinics, and convalescent homes. 77 In striking fashion, the tradition's longstanding prohibition against euthanasia is firmly situated within the context of a broad social and personal responsibility to act with solidarity and charity toward all fellow human beings, particularly those most in need. 78 The enduring contribution of Evangelium vitae may well be the groundbreaking way in which it integrates Catholic social teaching with the doctrine on medical-moral questions. The synergy created by that integration could inspire the solidarity and hope that American Catholics might offer our fellow citizens as we grapple together with the issue of euthanasia and public policy. 
